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AMENDED AND RESTATED 

TREATMENT AND DELIVERY AGREEMENT 

 

AMONG 

 

MODESTO IRRIGATION DISTRICT AND CITY OF MODESTO 

 

1. PARTIES.  

 

The Parties to this Amended and Restated Treatment and Delivery Agreement are 

Modesto Irrigation District, a California irrigation district, and City of Modesto, a California 

municipal corporation and charter city, who agree as follows: 

2.  RECITALS.  

This Agreement is made with reference to the following facts and circumstances, among 

others:  

2.1. District Formation and General Purposes.  District was formed more than 100 

years ago for the purpose of providing irrigation water to serve the needs of agriculture. To that 

end, District has perfected water rights sufficient to meet those needs. District's development of 

its water rights and its agricultural irrigation delivery system, and the careful attention to the 

needs of District's agricultural water users, have been prominent in making Stanislaus County 

one of the world's foremost agricultural areas. In recent years, population growth within District's 

boundaries has reduced the irrigated acreage while increasing the demand for municipal uses of 

water. The Parties desire to put to beneficial municipal use for the inhabitants of District certain 

amounts of surface water to which District has rights. In doing so, the Parties shall be mindful of 

the great importance of District's water rights, and the significant role of agriculture within 

District. The area to be served with water pursuant to this Agreement is within District's 

Irrigation District Boundary. The water to be supplied by District pursuant to this Agreement is 

not surplus water, but rather is water which has historically been put to beneficial agricultural use 

within District and is now necessary for municipal use within District.  

 2.2.   [Not Used] 
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2.3. Water Management Study.  District and City authorized, received, and accepted 

the Study, which was completed in 1984. 

2.4.  Problems of Reliance on Groundwater.  The Study found, in part, that existing 

groundwater sources of City are limited and supplies are declining, and that a continued decline 

in the quantity of groundwater will result in a gradual degradation of the quality of the 

groundwater. This degradation of quality, combined with on-going Modifications to State and 

Federal drinking water standards, will make it increasingly difficult to meet domestic water 

supply demands solely through the use of groundwater.  

2.5.  Water Rights.  District has certain water rights with respect to the waters of the 

Tuolumne River.  

2.6.  Study Recommendation.  The Water Management Study  recommended, in part, 

that City and DEW contract with District for treated surface water to supplement its groundwater 

supplies. This resulted in construction of the existing surface water treatment plant located at the 

Modesto Reservoir.  The design, financing, construction, operation and maintenance of the water 

treatment plant was implemented pursuant to the Treatment and Delivery Agreement Among 

Modesto Irrigation District, City of Modesto, and Del Este Water Company that was approved in 

1992. 

2.7.   Projection Expansion. Pursuant to the 1992 Agreement, District designed and 

constructed, and now owns, operates and maintains, the initial Project facilities, including the 

Modesto Regional Water Treatment Plant, which has a rated treatment capacity of 30 million 

gallons of treated water per day (mgd).  The 1992 Agreement contemplates that the parties may 

agree at some time to expand the Project up to a capacity of 60 mgd. 

 2.8. Environmental Clearance. District, with the assistance of its environmental 

consultant, completed a final environmental impact report for the Initial Facilities and, on April 

17, 1990, the Board of Directors of District adopted Resolution 90-50 which, among other 

things, certified the EIR and caused a Notice of Determination to proceed with the Project to be 

filed in accordance with the California Environmental Quality Act and the CEQA Guidelines. 

The parties prepared a Subsequent Environmental Impact Report on the First Expansion 

Facilities, and District and City cooperated as CEQA co- lead agencies of the preparation of the 

SEIR, which addresses the First Expansion Facilities and this Amended and Restated Agreement. 

The SEIR also studies other City water system improvements to be financed, designed, 
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constructed and operated by City outside of this Agreement.  The parties have certified the SEIR 

and made appropriate CEQA findings.  (See District Resolution No. 2005-92, pertaining to SEIR 

Certification; District Resolution No. 2005-158, pertaining to CEQA Findings; City Resolution 

No. 2005-378, pertaining to the SEIR Certification; City Resolution No. 2005-515, pertaining to 

the CEQA Findings.) 

2.9 Use of Available Water to Carry Out Recommendations of the Urban Water 

Management Plan. It is in the best interests of the Parties and their respective water users to 

utilize District's available water to expand the present capacity of the MRWTP to provide treated 

water to City in an environmentally acceptable manner, which is not injurious to agricultural 

water users or any other interests of District.  

2.10.  Enterprise Fund.  It is the intention of the Parties that, except as specifically 

provided otherwise herein, the Project shall be financially operated as an enterprise fund with 

costs borne by City, and with neither profits nor losses accruing to District as a result of the 

Project. All terms of this Agreement shall be construed in accordance with the intent of this 

Section 2.10.  

2.11.   Long Term Water Supply.  By this Agreement, the Parties intend to provide for 

and increase the long-term source of domestic Treated Water supply for City.  

2.12.   Conservation.  In entering into this Agreement, the Parties recognize that it is 

important to continue to encourage both urban and agricultural water users within District to 

utilize water conservation practices, which are effective, practical, and economical.  

2.13.  Groundwater. The Parties recognize the importance of an adequate supply of 

good quality groundwater. The Parties in the future, as they deem appropriate, shall cooperate in 

necessary ground water management efforts as may be required by future State or Federal 

legislation or regulations.  

2.14.   DEW Acquisition. In 1995, City acquired certain assets of DEW, including all of 

the Company’s rights, interests and obligations in and to the Project and 1992 Agreement.  The 

parties acknowledge and confirm that (a) District has consented to this transfer and assignment 

pursuant to the 1992 Agreement, (b) DEW is no longer a party to the 1992 Agreement, and (c) 

all DEW’s rights, interests and obligations in and to the 1992 Agreement have been transferred 

to and accepted by City.   Consequently, DEW no longer has any right or interest in the 1992 

Agreement or the Project and therefore is not a party to this Agreement. 
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2.15.  Purpose of Agreement.  The Parties desire to amend the 1992 Agreement to (a) 

provide for expansion of the MRWTP to 60 mgd and construction of related facilities, (b) 

address City’s acquisition of DEW’s interests in the 1992 Agreement and Project, and (c) make 

certain other changes.  In order to simplify and clarify the applicable contract terms and 

consolidate all current contract terms and conditions into a single document, the parties have 

incorporated the amendments into this amended and restated agreement, which includes the 1992 

Agreement as amended. 

3. AMENDMENT AND RESTATEMENT OF 1992 AGREEMENT.  

 The 1992 Agreement is hereby amended and restated in full with the amendments as set 

forth in this Amended and Restated Treatment and Delivery Agreement.  The 1992 Agreement 

therefore is hereby terminated and superseded by this Agreement.  Any right, debt, obligation or 

liability under or secured by the 1992 Agreement shall be deemed a right, debt, obligation or 

liability under or secured by this Agreement.  

4. DEFINITIONS. 

4.1.  Advances.  All costs advanced by District pursuant to Section 10.1 during the 

Design Phase, except Sunk Costs, together with an estimate made just prior to the Financing and 

agreed upon by the Parties with respect to all advances, which are to be made by District prior to 

the end of the Design Phase. 

4.2. Advisory Committees.  The committees created pursuant to Section 18.6. 

4.3.  Agreement.  This Amended and Restated Treatment and Delivery Agreement 

between District and City.  

4.4 1992 Agreement.  The Treatment and Delivery Agreement Among Modesto 

Irrigation District, City of Modesto, and Del Este Water District that was approved in 1992. 

4.5. Approvals.  The licenses, permits, entitlements, and privileges necessary for the 

construction, operation, and maintenance of the Project.  

4.6.  Board.  The Board of Directors of District.  

4.7.  Chief Executive Officers.  The City Manager and the General Manager of 

District, or their respective designees. 

4.8. City.  City of Modesto.  

4.9.  City Gross Water Revenues.  All gross income and revenue received or receivable 

by City from the ownership and operation of City Municipal Water System, which gross income 
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and revenue shall be calculated in accordance with generally accepted accounting principles, 

including all rates, fees, and charges received by City for water service and connection and hook-

up fees and all other income and revenue however derived by City from the ownership and 

operation of or arising from City Municipal Water System, but excluding in all cases any 

proceeds of taxes and any refundable deposits made to establish credit, federal or state grants, or 

advances or contributions in aid of construction, or monetary recoveries in lawsuits on behalf of 

City’s water rate payers for environmental and other torts and actions at law.  

4.10.  City Municipal Water System.  The municipal water system of City existing on 

the effective date of this Agreement and all additions, betterments, extensions, and 

improvements thereto hereafter acquired or constructed.  

4.11.  Commercial Operation Date.  The first day following the Test Period. 

 4.12.  Commercial Operation Phase.  The (a) ongoing operation and maintenance of the 

Initial Facilities, and (b) for the First Expansion Facilities, the Period beginning with the 

Commercial Operation Date and continuing thereafter. 

4.13.  Construction Phase.  The Period during which the First Expansion Facilities are 

constructed, ending with the end of the Test Period.  

4.14.  Debt Service.  The payments required to be made for principal, interest, and other 

charges, if any, to the holders of evidences of indebtedness or certificates of participation issued 

by District pursuant to this Agreement to finance the Project. If bond insurance is used in 

connection with Fixed Financing, Debt Service shall include bond insurance premiums.  

4.15.  Debt Service Reserve Fund.  The fund established and maintained pursuant to 

Section 12.2 of this Agreement.  

4.16.  Design Phase.  The Period of First Expansion Facilities environmental review and 

design ending with the start of construction of the Project.  

4.17.  DEW.  Del Este Water Company. 

4.18.  District.  Modesto Irrigation District. 

4.19.  District Interest Rate.  For the Period for which interest is to be calculated, interest 

at the same average monthly yield as District earns on its general fund portfolio, provided, 

however, that if at any time District's average cost of borrowing money exceeds District's rate of 

return on its general fund portfolio, the interest on amounts advanced by District shall be 

District's cost of borrowed money. In no event shall the rate of interest determined pursuant to 



FINAL - Approved by MID & Council - October 11, 2005.doc 6 

this Section 4.18 as applied exceed the legal limit. Interest shall accrue monthly beginning at the 

time District actually expends the funds on which the interest is to accrue.  

4.20.  District's Electrical Service Area Boundary.  The boundary of the electrical 

service area of District as shown on the official maps and records of District.  

4.21.  District's Irrigation District Boundary.  The irrigation district boundary of District, 

as opposed to District's Electrical Service Area Boundary, as shown on the official maps and 

records of District.  

4.22.  Domestic Water Year.  Each 12 month period commencing on May 1 and ending 

on the next succeeding April 30.  

4.23.  Finance Committee.  A committee consisting of the Director of Finance of City 

and the chief financial officer of District, or their respective designees. 

4.24.  Financing.  The actual putting into place of Variable Financing or Fixed 

Financing to the point of the disbursement of funds as needed to allow construction of the First 

Expansion Facilities to proceed.  

4.25.   First Expansion Facilities.   The expansion of the MRWTP as described in the 

SEIR (but excluding those water system transmission and storage facilities to be financed, 

designed and constructed by City), or such other First Expansion Facilities description as may be 

approved by the parties in writing.  

4.26.  Fixed Costs.  All costs other than Debt Service which must be borne by District in 

connection with the Project irrespective of whether the Project is producing Treated Water or 

not.  

4.27. Fixed Financing.  Long term Project Financing with fixed terms and rates 

extending for the length of the repayment period.  

4.28.  Initial Amount.  The amount to be initially deposited to the Reserve and 

Contingency Fund pursuant to Section 12.1 and thereafter the amount currently required to be 

maintained in the Reserve and Contingency Fund pursuant to Section 12.1.3.  

4.29.  Initial Facilities.  The diversion facilities, 30 million gallons per day water 

treatment facilities, pipelines, pumps, storage facilities, and other improvements as described in 

and completed during the original project pursuant to the 1992 Agreement to deliver Treated 

Water to City.  
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4.30.  Maximum Annual Debt Service.  The largest amount of Debt Service to be paid 

under Fixed Financing during any Year.  

4.31.  Modifications.  Any improvements or alterations in the Project mandated by 

regulatory agencies, or required to meet the provisions of Section 9.4, or changes in the Project 

agreed upon as necessary by the Parties.  

4.32.  MRWTP.  District’s Modesto Regional Water Treatment Plant. 

4.33.  Next Turnout.  The first point of diversion onto private land or into a smaller 

canal or pipeline below any point at which City discharges groundwater into an irrigation canal 

as provided in Section 9.8.1.  

4.34.   Other City Water.  All groundwater and surface water supplies available to City 

for municipal and industrial purposes excluding Raw Water and Treated Water. 

4.35. Parity Debt.  Loans, bonds, notes, advances or indebtedness, or other obligations 

of City payable from and secured by a pledge of water rates, and charges of City on a parity with 

the obligations to be paid by City pursuant to this Agreement.  

4.36.  Parties.  District and City. 

4.37.  Period.  One or more Calendar Years or Domestic Water Years and/or any portion 

thereof.  

4.38.  Phases.  The Design Phase, the Construction Phase, and the Commercial 

Operation Phase.  

4.39.  Policy Committee.  The Committee created pursuant to Section 18.6.1 of this 

Agreement.  

4.40.  Prior Agreement.  The Advance Funding and Reimbursement Agreement 

executed by the parties October 7, 2003, as amended, which identifies environmental review and 

preliminary design costs to be funded by District and later reimbursed by the First Expansion 

Facilities Financing.  

 4.41.  Project.  The Initial Facilities (as described in and constructed pursuant to the 

1992 Agreement) plus the First Expansion Facilities.  If the First Expansion Facilities are 

terminated pursuant to section 22.2 prior to completion, then “Project” shall mean and be limited 

to the Initial Facilities.  

4.42.  Project Manager.  The person or entity as is appointed pursuant to Section 18.1.2 

of this Agreement. 
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 4.43.  Project Observer.  The observer or observers that may be appointed pursuant to 

Section 8.2.  

 4.44.  Property Cost.  As to an interest in real property either owned or acquired by City 

and then acquired by District for the Project pursuant to Section 7.1.2, (i) the fair market value of 

already owned property at the time it is conveyed to District, and (ii) the purchase price of newly 

acquired property, including, but not limited to, incidental costs such as legal fees, appraisal fees, 

and title fees. 

 4.45. [Not Used] 

 4.46.  Raw Water.  Water of District diverted to the Project. 

 4.47.  Raw Water Charge.  The cost of Raw Water for the year as set forth in Section 

14.2. 

4.48.  Reserve and Contingency Fund.  The reserve and contingency fund established 

and maintained pursuant to Section 12.1 of this Agreement. 

4.49.   SEIR.  The Subsequent Environmental Impact Report for the MRWTP Phase Two 

Expansion Project dated June 2005. 

4.50.  Service Area.  City municipal water system service areas as shown and described 

in the Urban Water Management Plan, as the same may be adopted by City from time to time.  

4.51.  Surface Water Service Area.  The portion of the Service Area located within 

District’s Irrigation District Boundary. 

4.52.  Study.  The Water Management Study, prepared by James M. Montgomery 

Consulting Engineers, dated November 1984.   

 4.53.  Sunk Costs.  Those costs associated with the First Expansion Facilities incurred 

by the Parties and set forth in Exhibit A of this Agreement.  

4.54.  Technical Committee.  The committee created pursuant to Section 18.6.2 of this 

Agreement.  

4.55.  Termination.  A termination of the Agreement pursuant to section 22.1.  

4.56.  Test Period. The seven day Period immediately following the completion of the 

construction of the First Expansion Facilities during which those facilities are tested as to their 

ability to operate and produce Treated Water meeting the standards of Section 9.4 in the quantity 

specified in Section 9.2. If during the initial seven day Period the First Expansion Facilities fail 

to operate and produce Treated Water meeting the standards of Section 9.4 in the quantity 
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specified in Section 9.2, the Test Period shall be extended until the time when the First 

Expansion Facilities have in fact demonstrated their ability to operate and produce Treated Water 

meeting the standards of Section 9.4 in the quantity specified in Section 9.2.  

4.57.  TIC.  "True Interest Cost" as the term is commonly applied in municipal finance.  

4.58.  Treated Water.  All water meeting the standards of Section 9.4 delivered from the 

Project to City at point or points of delivery.  

4.59.  Trustee.  The trustee or trustees, if any, appointed in the documents executed in 

connection with any Financing.  

4.60.   Urban Water Management Plan.  The 2000 Urban Water Management Plan dated 

October 2001, which was adopted by District with District Resolution No. 2001-134 and by City 

with City Resolution No. 2001-480, as the same may be adopted by the parties from time to time. 

4.61.  Variable Financing.  Project Financ ing with variable rates and terms during the 

First Expansion Facilities Construction Phase and until Fixed Financing is put in place.  

4.62.  Water Shortage Condition.  Any Period in which pursuant to Section 17.2 the 

Treated Water available to City falls below 33,602.1 acre-feet during a full Domestic Water Year 

because of a reduction in District’s water supply due to a cause beyond District’s control, 

whether due to drought, new or amended federal or state statute or regulation, court order, 

federal or state government agency license, permit, order or ruling, or good faith settlement 

agreement in lieu of a court order or federal or state government agency order or ruling. Upon 

completion of the First Expansion Facilities (as evidenced by the Commercial Operation Date), 

this quantity shall be changed to 67,204.2 acre-feet per year. 

4.63.  Year.  Each 12 month period commencing on January 1 and ending on the next 

succeeding December 31.   

5.  TERMINATION OF PRIOR AGREEMENT.  

By execution of this Agreement the Parties intend to, and do, hereby terminate and cancel 

the Prior Agreement, provided, that to the extent provisions of this Agreement are the same or 

have the same meaning as provisions of the Prior Agreement, those provisions shall be deemed 

to have been continuously in effect since the date of the Prior Agreement.  

6.  PROJECT AND FIRST EXPANSION FACILITIES.  

6.1.  Ob1igations of District and Expansion.  Pursuant to sections 4.41 and 6.1 of the 

1992 Agreement, the parties agree to expand the Project to include the First Expansion Facilities.  
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District shall finance, design, acquire lands and rights-of-way for, acquire licenses and permits 

for, construct, own, operate and maintain the First Expansion Facilities pursuant to applicable 

provisions of this Agreement, including, but not necessarily limited to, sections 6 through 13, 

inclusive and 18.  In designing, constructing, operating and maintaining the First Expansion 

Facilities, District also shall comply with applicable provisions of the SEIR, the related 

mitigation monitoring plan, and Urban Water Management Plan. The configuration, design, 

construction, and financing of the First Expansion Facilities shall be determined in accordance 

with this Agreement.   

 6.1.1.  The parties acknowledge that City intends to concurrently finance, design, 

acquire lands and rights-of-way for, acquire permits for, construct, own, operate and maintain 

certain water system transmission, distribution and storage facilities that are described and 

analyzed in the SEIR but not part of the First Expansion Facilities for purposes of this 

Agreement. 

 6.1.2.  The Project facilities owned, operated and maintained by District and the 

points of delivery to City water system are shown on the map attached as Exhibit B and 

incorporated herein.  All municipal water system facilities downstream of such points of delivery 

are owned by and the responsibility of City.  The meters at District-City points of delivery shall 

be owned and operated by District as part of the Project. 

6.2.  First Expansion Facilities Phases.  Implementation and completion of the First 

Expansion Facilities shall be undertaken in three Phases consisting of the Design Phase, the 

Construction Phase, and the Commercial Operation Phase, as described in sections 4.38 and 6 

through 9, inclusive.  

6.3.  Area to be Served by Project.  The area to be served by the Project is the Surface 

Water Service Area. District acknowledges that City’s entire Service Area extends beyond the 

Surface Water Service Area, that the portions of the Service Area located outside of the Surface 

Water Service Area are served by City with City groundwater and City water supplies other than 

the Treated Water, and that the Treated Water and Other City Water are commingled in a single 

water distribution system that serves the entire Service Area. City shall have the right to continue 

to commingle the Treated Water and Other City Water for use throughout the Service Area, 

provided that in no event shall water from the Project be transported outside the Surface Water 

Service Area that is not replaced with an equal or greater amount of Other City Water in 
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accordance with section 17.6 below. Subject to all other limitations in this Agreement, Treated 

Water may be used outside the Surface Water Service Area without replacement by Other City 

Water if the Parties have approved that use after any environmental processing required by law 

has taken place. 

6.4.  Ownership, Assignment, and Sale of Project Water to Others.  

6.4.1.  District Sole Owner.  District shall be the sole owner of the Project, 

however City shall have rights in the Project as set forth in this Agreement.  

6.4.2  Sale, Transfer, or Assignment.  Except as to management and operation as 

expressly provided in section 6.4.3, District shall not sell, transfer, or assign any interest in the 

Project.  This section 6.4.2 does not prohibit District from disposing of excess or surplus 

personal property or land, provided that the proceeds of the disposition shall be credited to the 

Project.  

6.4.3.  Assignment of Management and Operations.  In the event that District 

contemplates the assignment or transfer of the management and operation of its interest in the 

Project to an entity other than City, then, prior to the assignment or transfer, the Parties shall 

meet and confer to determine whether it is practical to make the assignment or transfer to City.  

District shall not assign, transfer, contract out, or subcontract all or substantially all of District's 

operation and maintenance obligations under the Commercial Operation Phase without the prior 

written consent of City.  

6.4.4.  Interest of City.  Upon completion of the Construction Phase and during 

the life of this Agreement throughout the Commercial Operation Phase, including after 

retirement of the Fixed Financing or other debt for the Project, City shall have and continue to 

have a permanent beneficial interest in the output of the Project in accordance with the terms of 

this Agreement.  

  6.4.5.  Assignment By City.  City shall not assign or transfer its right or interest 

in the Project, in whole or in part, without the prior written consent of District, which consent 

shall not be unreasonably withheld. Any assignment or transfer by City without consent of 

District shall be void. No assignee or transferee of City shall obtain any right or interest in this 

Agreement until it assumes by written instrument all obligations under this Agreement with 

respect to the right or interest transferred or assigned, and it becomes a Party to this Agreement 

by executing this Agreement or an amendment thereto also executed by the Parties.   
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6.4.6.  Sale of Treated Water to Other Entities. District shall not sell, lease, 

transfer, or in any other manner direct or convey Treated Water from the Project to any person or 

entity other than City without the prior written consent of City, which consent shall not be 

unreasonably withheld.  Prior to selling, leasing, transferring, or conveying Treated Water from 

the Project to any person or entity other than City, District shall first offer the water to City. City 

may take all or a portion of the Treated Water offered.  Unless parties otherwise agree, the price 

of any Treated Water sold, leased, transferred, or conveyed by District to any person or entity 

other than City shall not be less than the full cost of producing the water including Sunk Costs 

and Raw Water, capital, treatment, operation, maintenance, and administrative costs, and in any 

event shall not be lower than the price to City. In the event the cost of furnishing water to any 

person or entity other than City is less than the charges to that person or entity, the excess 

revenue shall be applied to the operation of the Project. Subject to the provisions of Section 

6.4.5, this Agreement shall inure to the benefit of and be binding upon the Parties and their 

respective successors and assignees.  

6.5.  Disposition of Plans.  City, upon request, shall be entitled to obtain and keep 

copies of all reports, drawings, studies, plans, specifications, other engineering documents, and 

all other documents pertaining to the Project, provided that City has fully paid its share of all 

costs due up to the time of the request, as those costs are due and owing pursuant to this 

Agreement.  

6.6.  Cooperation in Proceeding with First Expansion Facilities.  District shall, to the 

extent it has not already done so, utilize its best efforts to acquire and maintain ownership of all 

easements, water conveyance rights, water rights, and Approvals necessary for the construction, 

operation, and maintenance of the First Expansion Facilities. City shall utilize its best efforts to 

support the First Expansion Facilities and its Financing and assist District in regard to the matters 

set forth in this Section 6.6 in order to facilitate the Financing, construction, operation, and 

maintenance of the First Expansion Facilities.  

7.  DESIGN PHASE.  

7.1.  Design Phase Work.  Under the Advance Funding and Reimbursement 

Agreement, Design Phase work on the First Expansion Facilities has been commenced and is 

currently under way. District has retained various engineers and consultants to perform the work. 

District may utilize different engineers and consultants on the First Expansion Facilities, subject 
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to City’s approval of engineering services contracts pursuant to Agreement section 18.3.1. To the 

extent items are not already completed or under way, during the Design Phase each of the 

following shall occur:  

7.1.1.  District to Obtain Approvals. To the extent practical, District shall obtain 

all Approvals during the Design Phase. Approvals, which cannot be obtained during Design 

Phase, shall be obtained as soon thereafter as practical.  

7.1.2.  Property Interests.  District shall acquire all land, easements, and rights of 

way required for the construction, operation, and maintenance of the First Expansion Facilities 

including real property interests owned by City where applicable. City shall assist with the 

identification and acquisition of all water storage sites within its respective Service Areas. If City 

either acquires real property for District’s portion of the First Expansion Facilities, or agrees to 

the utilization of already owned property for District’s portion of the Project, then District shall 

acquire the real property from City at the Property Cost.  

7.1.3.  Preliminary and Final Design.  The First Expansion Facilities engineers 

shall prepare preliminary design development plans and specifications and a preliminary cost 

estimate, and, after approval by the Parties of the preliminary design and cost estimate as 

provided in Sections 18.3 and 18.4, the engineers shall prepare final and complete construction 

documents and a final cost estimate.  

7.1.4.  Preliminary Financing Work.  The financial advisor, underwriter, bond 

counsel, and District shall perform preliminary work necessary for the Financing of the First 

Expansion Facilities and shall make a Financing proposal to City.  

7.2.  Costs for Design Phase to be Advanced.  Costs for all work performed during the 

Design Phase shall be advanced in accordance with the provisions of Section 10.1.  

 7.3.  Reimbursement of Advanced Design Phase Costs.  Reimbursement of the costs 

advanced pursuant to Section 10.1 shall be made in accordance with Section 10.2. The SEIR and 

First Expansion Facilities environmental review costs shall be considered design costs to be 

advanced by District and reimbursed pursuant to sections 4.1, 7.2, 7.3, 10.1 and 10.2; provided, 

however, that SEIR, First Expansion Facilities environmental review and other costs paid or 

advanced by City pursuant to the Prior Agreement shall not be reimbursed to District, but shall 

be reimbursed to City through the First Expansion Facilities Financing. 
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8.  CONSTRUCTION PHASE.  

 8.1.  Finalization of Financing and Construction.  The Construction Phase shall consist 

of finalization of the Financing and the construction of the First Expansion Facilities. Prior to the 

commencement of the Construction Phase all necessary agreements for the Financing and 

construction, purchase, and sale of water, and operation and maintenance of the First Expansion 

Facilities shall be executed.  

8.2.  First Expansion Facilities Observer.  City may designate a First Expansion 

Facilities Observer to function during the Construction Phase. City shall pay all costs for the 

First Expansion Facilities Observer, including, but not limited to, salary and fringe benefits. A 

First Expansion Facilities Observer may: (i) be at the construction site of the First Expansion 

Facilities at any time he/she elects; (ii) observe on-going and completed construction; and (iii) 

have access to all of District's records, files, and documents related to the design and 

construction of the First Expansion Facilities. He/she shall not direct, comment to, correct, 

advise, or otherwise deal with personnel of any contractor or District except that the First 

Expansion Facilities Observer may bring to the attention of the Project Manager any concerns 

noted by him/her and may bring those concerns to City. The First Expansion Facilities Observer 

shall observe all applicable requirements of the Occupational and Health Safety Act and all other 

statutes, rules, and regulations applicable to employee safety on construction sites. The Project 

Manager may exclude from the construction site any First Expansion Facilities Observer who, 

after warning, fails to observe the limitations and requirements of this Section 8.2.  

9.  COMMERCIAL OPERATION PHASE.  

9.1.  Commercial Operation Phase.  District shall continue the Commercial Operation 

Phase as to the Initial Facilities.  The Commercial Operation Phase for the First Expansion 

Facilities shall commence immediately following the Test Period. Any water produced during 

the Test Period, which meets the standards of Section 9.4, shall be delivered to City. 

 9.2.  Test Quantity.  During the Test Period after completion of the First Expansion 

Facilities, Treated Water from the MRWTP shall be produced at a rate of 60 million gallons per 

day or at the highest rate below 60 million gallons per day which City system is able to accept. 

During the Test Period every reasonable effort shall be made to produce Treated Water at the 

rate of 60 million gallons per day. The Parties shall cooperate during the Test Period in an effort 

to maximize production of water and acceptance of water by City system.   
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 9.3.  District Obligations During Commercial Operation Phase.  During the 

Commercial Operation Phase District shall: (i) operate and maintain the Project in as economic a 

manner as practical in accordance with generally accepted waterworks practices as evidenced by 

well designed and operated potable water treatment plants of a similar size in Northern 

California; and (ii) deliver Treated Water to City consistent with the terms of this Agreement.  

Until the Commercial Operation Date for the First Expansion Facilities, District’s operation and 

maintenance responsibilities shall be limited to the Initial Facilities.   After the Commercial 

Operation Date for the First Expansion Facilities, District’s operation and maintenance 

responsibilities shall include the First Expansion Facilities. 

9.4.  Standards of Treated Water.  Throughout the term of this Agreement, or any 

successor or substitute agreement, or extensions thereof, District shall deliver to City Treated 

Water which meets all state and federal drinking water quality standards applicable to the Project 

at the time of delivery to City system.  

9.5.  Obligation of City to Take Water.  City at all times shall exercise its best efforts 

to take all Treated Water made available to City, up to the amount identified in Sections 14.8 and 

17.3.  

9.6.  Cooperation in Operation.  The Parties shall cooperate and remain in frequent 

telephonic or other communication so as to efficiently operate the domestic water system and 

fully put to use the Treated Water produced by the MRWTP.  

9.7.  Expansion of Groundwater Capacity and Commingling of Groundwater. 

Throughout the term of this Agreement, City shall maintain and, to the extent it deems necessary, 

expand, its well system so that the groundwater used in conjunction with the Treated Water will 

best enable City to be able to meet its customer demands. It is understood that District's 

obligations to deliver Treated Water are as otherwise set forth in this Agreement. Groundwater is 

to be delivered by City through its same water pipelines which will carry the Treated Water, 

resulting in a physical commingling of the groundwater and surface supplies.  

9.8.  Exchange of Groundwater for Treated Water.  Subject to the absolute limitation 

of 67,204.2 acre feet per Domestic Water Year, and subject to approval of District as to time and 

place of delivery, which approval shall not be unreasonably withheld, City, at its option, may 

deliver groundwater to District irrigation canal system in exchange for an additional amount of 
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Treated Water from District equal to the quantity of groundwater delivered to District irrigation 

canal system, provided that each of the following conditions is met:  

  9.8.1.  Delivery.  Any groundwater delivered by City shall be delivered into one 

of the irrigation canals of District. After blending the groundwater discharged with the water 

then in the canal, the quality of the water, sampled at the Next Turnout, shall be of a quality 

suitable for agricultural use, including without limitation, use for crops, orchards or livestock.  

   In the event that water samples at the Next Turnout demonstrate, based 

upon the quality standards set forth above, that the groundwater after mixing is not suitable for 

agriculture, City shall immediately cease making those discharges which contribute to the 

unsuitability of the water at the point at which the sampling occurred  

 9.8.2.  Costs.  City shall bear all costs, including the cost of additional capital 

facilities, if any are necessary, associated with delivering exchange groundwater supply to 

District irrigation canal system.  

 9.8.3.  Records.  City shall maintain a record of the quantity of exchange 

groundwater delivered to District irrigation canal system and the quality of blended water in the 

canal at the Next Turnout below each point of introduction of groundwater.  

 9.8.4  Use of District Pumps.  In order to facilitate the exchange of groundwater 

pursuant to this Section 9.8, City may enter into an agreement with District for the use of District 

owned or controlled pumps to accomplish the exchange. City shall reimburse District for all 

costs incurred, including electric rates normally charged for pumping and costs of operations, 

maintenance, repair, administration, and personnel. Agreements pursuant to this Section 9.8.4 

shall be at the sole discretion of District.  

9.9.  Force Majeure.  District shall be excused from its obligation to deliver Treated 

Water in the event that District is rendered unable, wholly or in part, by force majeure to 

carryout its obligations under this Agreement. Upon the occurrence of an event of force majeure, 

District shall give notice and full particulars of the force majeure in writing, or by telephone 

followed by a writing. District's performance shall be suspended during the continuance of the 

force majeure. The term "force majeure" as used herein shall mean acts of God, strikes, lock- 

outs, failure or refusal of any person or entity to comply with then existing agreements to obtain 

or ship materials or equipment, or industrial disturbances, acts of a pub lic enemy, wars, 

blockades, insurrections, riots, epidemics, landslides, lightning, earthquakes, volcanic eruptions, 



FINAL - Approved by MID & Council - October 11, 2005.doc 17 

fires, flood, washouts, or other natural disasters, threat of physical harm or damage resulting in 

the evacuation or shutdown of facilities necessary for the supply, treatment, and distribution of 

water, arrests and restraints of governments and people, civil disturbances, insurrection, 

explosions, sabotage, restraint by court order or public authority, other than District, having 

jurisdiction over the Project, and action or non-action by, or failure to obtain authorizations or 

approvals from, any governmental agency or authority of competent jurisdiction, and any other 

causes, whether of the kind herein enumerated or otherwise, not within the control of the Party 

claiming force majeure and which, by the exercise of due diligence, the Party is unable to 

prevent or overcome. District shall use its best efforts to promptly bring to an end any condition 

falling within the definition of force majeure. District shall prepare, revise from time to time as 

appropriate, and implement when necessary an operational plan to deal with strikes and lockouts 

so as to minimize interruption of the delivery of Treated Water to City in the event of a strike or 

lockout. It is understood and agreed that the settlement of strikes or lockouts shall be entirely at 

the discretion of the Party having the difficulty. In the event of a strike or lockout, District's 

obligation to perform under this Agreement shall not be suspended for a Period of more than 60 

days. If District gives notice of a force majeure event which impacts District's ability to deliver 

Treated Water, then the provisions of Section 13 shall be determinative as to whether City is 

excused from its obligation to pay Debt Service and Fixed Costs. Upon the occurrence of any 

event of force majeure which may render District wholly or in part unable to carry out its 

obligations under the Agreement, to the extent reasonably practical District shall use its best 

efforts to promptly implement a plan to ensure the continued operation of the Project and 

continued delivery of Treated Water to City.  

10.  ADVANCE OF PRE-CONSTRUCTION COSTS.  

10.1.  Advances by District, City, Sunk Costs, and Approval of Other Costs.  City shall 

be liable for the payment of all costs and expenses of all Phases of the Project in accordance with 

this Agreement. To facilitate the planning and construction of the First Expansion Facilities, and 

pursuant to the Prior Agreement, District has already advanced certain First Expansion Facilities 

costs. Some costs have been advanced by City. District shall advance all costs reasonably 

necessary for completion of all engineering and design work, feasibility studies, permit, and 

licensing costs, and all other work required and conducted during the Design Phase of the First 

Expansion Facilities. The costs shall be reimbursed by City as set forth in Section 10.2; however, 
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in order for costs incurred by District to be reimbursed by City, the costs must be either included 

as Sunk Costs identified in Exhibit A or approved by City. Separate approval shall not be 

required as to costs approved as a part of a Project milestone as provided in Sections 18.3 and 

18.4. Any cost not approved by City shall be subject to further review in the manner provided in 

Section 18.6. As also indicated on Exhibit A, City has also advanced a portion of Sunk Costs.  

10.2.  Reimbursement.  Upon Termination, City shall reimburse District for all Sunk 

Costs and Advances not previously reimbursed or incorporated into a Financing, unless the 

Parties agree otherwise. In the event of a Termination of the First Expansion Facilities pursuant 

to Section 22.2, and the Parties abandon the First Expansion Facilities, City shall not be required 

to reimburse District pursuant to this Section 10.2. If the Project proceeds to Financing, 

reimbursement of Sunk Costs and Advances to District and reimbursement of Sunk Costs to City 

shall be included in the principal amount of the financed obligation. District and City shall be 

reimbursed for Sunk Costs and District shall be reimbursed for Advances from the proceeds of 

the Financing.  

 10.3.  Interest on Advances.  Amounts advanced by the Parties pursuant to Section 10.1 

shall bear interest at District Interest Rate until repaid.  

10.4.  Costs of Studies and Negotiation Borne by Each Party.  Costs of studies 

conducted by either Party for its own purposes and costs associated with the preparation and 

negotiation of this Agreement or subsequent or other agreements between the Parties shall be 

borne by the Party incurring the costs and shall not be advanced pursuant to Section 10.1, nor 

reimbursed pursuant to Section 10.2.  

11.  DRAINAGE.  

11.1.  Responsibility.  District shall not be responsible for any drainage pumping or 

facilities necessary to maintain water tables so as to avoid damage to structures and crops within 

the Service Area of City.  City shall not be responsible for any drainage pumping or facilities 

necessary to maintain water tables so as to avoid damage to structures and crops outside the 

Service Area of City. 

 11.2.  Indemnification.  Each Party shall indemnify, protect, defend, and hold harmless 

the other Party, and its respective officers, directors, officials, employees, agents, and volunteers, 

from and against any and all liabilities, claims, damages, losses, judgments, penalties, costs or 

expenses (including attorney fees) arising from rising groundwater tables within the service area 
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of the indemnifying Party. For the purposes of this Section 11.2, District’s service area shall be 

that portion of District lying outside of the Service Area of City. 

12. RESERVE FUNDS. 

12.1. Reserve and Contingency Fund.  District shall continue to maintain a Reserve and 

Contingency Fund. The Initial Amount shall be $500,000. 

  12.1.1. Additional Deposits to Reserve and Contingency Fund.  If the balance in 

the Reserve and Contingency Fund shall fall below the Initial Amount as of the end of any Year, 

then the amount of the shortfall shall be added to the amount to be paid by City pursuant to 

Section 15 during the next ensuing Domestic Water Year.    

  12.1.2. Withdrawals From Reserve and Contingency Fund.  The Reserve and 

Contingency Fund shall be subject to withdrawals by District for the following purposes: 

   12.1.2.A.  Unbudgeted Items.  The cost of (i) unbudgeted necessary 

repairs and replacements required to maintain the Project in good order in keeping with the 

standards evidenced by similar sized potable water treatment plants in Northern California and at 

all times able to produce Treated Water meeting the standards of Section 9.4; plus (ii) all 

unbudgeted Modifications. 

   12.1.2.B.  Costs in Excess of Budget Amount.  Costs, including, among 

other things, Fixed Costs and Debt Service, for the operation and maintenance of the Project, 

which exceed the funds available pursuant to Section 15 for any Period. 

   12.1.2.C.  Budgeted Items. The cost of budgeted repairs, replacements, 

and Modifications if so agreed by all of the Parties. 

  12.1.3. Increase or Decrease in Reserve and Contingency Fund.  From time to 

time, as a part of and subject to the budget process set forth in Section 18.7.2, District may, if 

experience reasonably indicates, increase or decrease the Initial Amount and in the event of an 

increase in the Initial Amount, provide for necessary additional payments by City during the next 

ensuing Domestic Water Year so as to increase the balance in the Reserve and Contingency 

Fund. In the event of a decrease in the Initial Amount, the excess balance in the Reserve and 

Contingency Fund shall be credited against payments due from City during the next Domestic 

Water Year. 

  12.1.4. Reserve and Contingency Fund Advances.  If at any time because the 

Reserve and Contingency Fund is depleted or contains insufficient funds so that District must 
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advance funds which otherwise would be obtained from withdrawals from the Reserve and 

Contingency Fund under Section 12.1, then the aggregate amount of the advances during any 

Year and the amount necessary to replenish the Reserve and Contingency Fund to its established 

balance shall be added to the amount to be paid by City pursuant to Section 15 during the next 

ensuing Domestic Water Year. The amount of advances by District to the Reserve and 

Contingency Fund while outstanding shall bear interest at District Interest Rate. Funds received 

monthly by District by payments from City pursuant to this Section 12.1.4 shall be applied first 

to interest  and then to the replenishment of the Reserve and Contingency Fund.  

  12.1.5. Interest on Reserve and Contingency Fund.  Funds in the Reserve and 

Contingency Fund shall be invested by District and actual interest earned on the funds shall be 

credited to the Reserve and Contingency Fund. 

  12.1.6. Reports.  District shall submit to the Technical Committee no less often 

than quarterly a report setting forth the current balance of the Reserve and Contingency Fund, 

income and expenditures from the Fund, and anticipated expenditures, if any during the 

remainder of the year.  

12.2. Debt Service Reserve Fund.  District shall establish and maintain a Debt Service 

Reserve Fund. There shall be deposited into the Debt Service Reserve Fund from the Fixed 

Financing, an amount equal to the Maximum Annual Debt Service. The Debt Service Reserve 

Fund shall be held by the Trustee.  If the First Expansion Facilities proceed to Financing, then 

the amount of the Debt Service Reserve Fund under this section shall be increased by an amount 

equal to the Maximum Annual Debt Service for the Fixed Financing of the First Expansion 

Facilities.  In the alternative, District may establish and maintain under this section a second, 

separate Debt Service Reserve Fund in this amount for the First Expansion Facilities. 

 12.2.1.  Withdrawals From Debt Service Reserve Fund and Replenishment of 

Debt Service Reserve Fund. Withdrawals from the Debt Service Reserve Fund shall only be 

made for the purpose of making current payments of Debt Service obligations. If any such 

withdrawal is made from the Debt Service Reserve Fund, due at any time that funds available 

under the provisions of Section 15 and/or Section 12.1 are insufficient to meet current Debt 

Service Reserve Fund, City shall pay pursuant to Section 14.1 and Section 15.1 that amount 

necessary to replenish the amount on deposit in the Debt Service Reserve Fund to an amount 
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equal to the Maximum Annual Debt Service no later than one year following such withdrawal 

from the Debt Service Reserve Fund.  

  12.2.2.  Interest On Debt Service Reserve Fund.  Funds in the Debt Service 

Reserve Fund held by the Trustee shall be invested by District and actual interest earned on the 

funds shall be credited annually as a part of each Year’s budget to sums otherwise due from City 

pursuant to Section 15 after deducting from interest earnings any amounts which must by law be 

paid to the United States. It is anticipated that the Debt Service Reserve Fund will be invested in 

an investment vehicle such as Guaranteed Investment Contingent Fund or a state and local 

government securities fund. 

  12.2.3.  Final Disposition.  The balance on hand in the Debt Service Reserve Fund 

shall be applied to the final payment or payments of Debt Service. 

  12.2.4.  No Duplication.  To the extent the Financing documents provide for a 

Debt Service Reserve Fund, the provisions of the Financing documents shall prevail. In the event 

that any reserve requirements set forth in any Financing documents duplicate or parallel the 

requirements of this Section 12.2, it is agreed that in no event shall contributions to the Debt 

Service Reserve Fund and any similar fund exceed an aggregate amount equal to the Maximum 

Annual Debt Service. 

13. FINANCING AND TAKE OR PAY PROVISION.  

13.1  District to Arrange Financing, Take or Pay Provision, Excuse from Take or Pay. 

District, subject to Section 18.5, shall use its best efforts to arrange Financing for the 

construction of the First Expansion Facilities using bonds or other evidences of indebtedness or 

certificates of participation, which shall be secured in part by the provisions of this Agreement.  

 City shall pay the Fixed Costs and Debt Service of the Project whether or not the 

Project or any part of it is operating or operable or its output or capability is suspended, 

interrupted, interfered with, reduced or curtailed, or terminated in whole or in part except as 

excused below. The payments of Fixed Costs and Debt Service shall not be subject to reduction 

whether by offset, counterclaim, recoupment, or otherwise and shall not be conditioned upon the 

performance or nonperformance by either Party to any agreement or for any other cause or 

reason whatsoever. The “take or pay” obligation of City with respect to Debt Service shall 

commence at the time that Debt Service payments actually commence under the applicable 

Financing. The “take or pay” obligation of City with respect to Fixed Costs shall commence at 
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the time of the commencement of the Commercial Operation Phase, which shall occur at the end 

of the Test Period. City shall not be required to pay Debt Service or Fixed Costs if any of the 

following specific conditions shall occur: 

  13.1.1.  Excuse, 50 Percent of Contracted Water Not Delivered.  District for any 

reason other than Drought shall fail to deliver at least 50% of the Treated Water that City is 

scheduled to receive for any Domestic Water Year (as determined pursuant to sections 17.1 and 

17.2 of the Agreement) for a Period in excess of 18 consecutive months.  For purposes of this 

provision, the particular Domestic Water Year shall be that year in effect at the beginning of the 

18-month term. 

  13.1.2.  Excuse, 50 Percent of Water Supply. 50 percent or more of District’s total 

annual water supply, as adjusted as provided in Section 17.2 shall be lost or unavailable for 

physical reasons beyond District’s best efforts to control, other than Drought, for a Period in 

excess of 24 consecutive months. 

  13.1.3.  Excuse, 80 Percent of Water Treatment Plant Destroyed. 80 percent or 

more of the water treatment plant, which is a part of the Project, shall be destroyed or disabled 

for a period in excess of 24 consecutive months. 

 13.2.  New Period of Excuse.  A new 18 month, and if applicable, 24 month Period, 

shall not commence for the purpose of Section 13.1 until a consecutive 12 month Period, during 

which at least 75 percent of the Treated Water which City is to receive pursuant to Sections 17.1 

and 17.2 of this Agreement has been delivered, has passed. 

14. PAYMENT FOR WATER BY CITY.  

In exchange for District agreeing to make available to City Treated Water in the manner 

set forth in this Agreement, City shall pay each Domestic Water Year in equal monthly 

installments the sum of the items set forth below. The sum shall be calculated and paid to District 

as set forth in Section 15 regardless of the amount of Treated Water actually delivered to City, 

or, subject to the exceptions found in Section 13.1, whether any Treated Water is delivered. The 

sum to be paid shall be comprised of the following: 

 14.1. Debt Service.  Debt Service, so long as there is outstanding indebtedness incurred 

by District in connection with the Project, plus the amounts, if any, necessary to replenish the 

Debt Service Reserve Fund pursuant to Section 12.2.1. 
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 14.2.  Raw Water Charge.  District shall charge City for Raw Water at the same rate as 

District charges for water furnished by District to its agricultural water users. The Raw Water 

Charge shall be charged only for water actually delivered to the Water Treatment Plant.  In 

setting the rates for Raw Water, District shall be guided by the following principles: 

(i) The economy of District is, to a great extent, dependent upon fair, 

reasonable, and economical irrigation water rates, and District, in 

setting such irrigation water rates shall be mindful of the impact that 

increases in water rates would have on agriculture and the economy of 

District. 

(ii) District shall not derive a profit from its Raw Water diverted to the 

Project. 

(iii) City shall be fully advised through the budget process set forth in 

Section 18.7 of the proposed water rates to be set by District. 

(iv)  The rates established for Raw Water and water furnished to District’s 

agricultural water users shall be adopted by the Board only after a 

public hearing for which at least ten days’ notice has been given in 

writing to City. 

(v) Water rates shall be fair, reasonable, and economical as to both 

District’s agricultural water users, and to City. 

 In order to observe the foregoing principles, it will be necessary to convert the 

agricultural water users supply to acre feet and the agricultural water users charge to a “per acre 

foot charge.” The cost of Raw Water shall then be calculated as follows: 

  14.2.1.  Agricultural Allocation in Acre Feet.  District provides a water supply to 

its agricultural water users during each irrigation season. In some seasons, it is possible to allow 

irrigation water to each agricultural water user to the extent of demand. In other seasons it is 

found necessary by the Board to allocate, that is to reduce, the amount of water available to 

agricultural water users. When allocation is necessary it is the practice of the Board to announce, 

usually in March or April, the allocation for the season allowing a certain number of inches of 

water for the season for each agricultural acre to which agricultural water is provided. For the 

purposes of this Agreement, if no allocation of agricultural water is announced for any 

agricultural season, then the allocation for that season shall be presumed to be 42 inches. The 
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allocation for agricultural water for each irrigation season shall be converted to acre feet by 

taking the number of inches of water allocated and dividing by 12. In some Years the Board may 

provide for an allocation on an optional basis. For example, the Board may provide for a base 

supply of 33 inches of water for each agricultural acre at a charge of $7.50 per acre with an 

option of up to another 12 inches for $7.50 per acre with a limited option in certain cases for 

additional water at $15.00 per acre-foot. Under such an allocation, a maximum allocation of 42 

inches would be assumed and the allocation of 42 inches would be divided by 12 to obtain acre-

feet. 

  14.2.2.  Acre Foot Charge.  Presently, District charges for water furnished to 

agricultural water users on a per acre basis; Raw Water furnished pursuant to this Agreement 

shall be charged on a per acre foot basis. Accordingly, the per acre charge for agricultural water 

set for each irrigation season by District shall then be divided by the number of acre feet derived 

pursuant to Section 14.2.1 and the result shall be the charge for each acre foot of Raw Water 

supplied to the Project for that irrigation season. In the event of an allocation similar to the 

example, as described in Section 14.2.1, the first 33 inches would be divided by 12 and the 

quotient would be divided into $7.50. The remaining nine inches of the total of 42 inches would 

be divided by 12 and would be charged at the rate of $7.50 per acre-foot.  

14.2.3.  Irrigation Season not Concurrent with Year.  Each irrigation season, 

depending upon need, commences at some time after the beginning of each Year. Thus, two Raw 

Water rates may be applicable for portions of each Year; the actual Raw Water charges for each 

Year shall be calculated accordingly.  

14.2.4.  Raw Water Charge not Applicable. Treated Water delivered in exchange 

for groundwater delivered to District irriga tion canals pursuant to Section 9.8 shall be subject to 

the same costs as all other Treated Water except there shall be no charge for Raw Water 

provided for in this Section 14.2.  

14.2.5.  Change in Method for Charging for Agricultural Water.  In the event that 

District adopts a new method of charging for, or allocating, agricultural water, the Parties shall 

agree upon a new method of calculating the Raw Water charge devised so that the Project shall 

bear the same cost per acre foot as is borne by the agricultural water users of District.  

14.2.6.  Measurement of Raw Water.  Raw Water shall be measured at its point of 

entry into the MRWTP.  
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14.3.  Operation and Maintenance Costs.  The actual operation, maintenance, repair, 

replacement, and Modification costs directly attributable to the operation of the Project for the 

Year, less sums drawn against the Reserve and Contingency Fund pursuant to Section 12.1.2, 

except any sum drawn against the Reserve and Contingency Fund for Debt Service. It is agreed 

that no item for depreciation shall be included in the sums calculated and paid pursuant to this 

Section 14 and Section 15. 

14.4.  Administrative Services.  An amount equal to the reasonable actual cost of 

administrative services fairly attributable to the operation of the Project and the administration of 

this Agreement including, but not limited to, legal, accounting, and consulting engineering 

services, and the actual cost of paying agents or other services which District requires in 

processing and making payments to the holders of indebtedness incurred by District in 

connection with the Project.  

14.5.  Insurance.  The actual cost of all insurance required by this Agreement to be 

maintained by District.  

14.6.  Electric Energy.  The cost of electric energy provided to the Project. Electric 

energy will be provided by District. District shall charge the Project, from time to time, 

consistent with District policy as to use and applicable rate structure and cost the same as would 

be charged to District itself.  

14.7.  Other Payments and Costs and Deductions From Payments and Costs.  The 

amount of payments or costs and deductions from payments or costs specified by Sections 

12.1.1, 12.1.3, 12.1.4, and 12.2.2, and 16.3.2.  

 14.8.  Payments by City to District for Raw Water Only.  To assist District in planning 

its budget, City will pay District on an annual Domestic Water Year basis in accordance with the 

following: 

1. City shall estimate and provide its estimate to District no later than thirty 

(30) days prior to the commencement of each Domestic Water Year, its 

anticipated usage of Treated Water. 

2. District shall multiply the raw water charge determined in accordance with 

Section 14.2, above, by City’s estimate to obtain a total estimated annual 

Raw Water Charge to City for budget planning purposes. 
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3. At the end of each Domestic Water Year, District shall calculate City’s 

actual total Raw Water Charge in accordance with Section 14.2 of this 

Agreement, based on actual Raw Water used and use this cost for 

calculation of City’s payments pursuant to Sections 15.3 and 15.4.    

 14.9.  First Expansion Facilities.  Upon completion of the First Expansion Facilities (as 

evidenced by the Commercial Operation Date), the application of the billing and payment 

provisions in this section shall be modified to provide for billing and payment to include the 

operation and maintenance of the First Expansion Facilities. 

15.  TIME AND MANNER OF PAYMENT BY CITY TO DISTRICT.  

15.1.  Monthly Payments.  Payment of the total sum due for each Year pursuant to 

Section 14 shall be as set forth in this Section 15. Each monthly payment to be made pursuant to 

this Section 15 shall be made on the first day of each month.  

15.2.  Proration.  Any payment made pursuant to this Agreement which covers less than 

a full month or which covers less than a Year shall be prorated accordingly.  

 15.3.  Calculation of Monthly Payments.  Prior to December 31 of each Year, District 

shall prepare and adopt a budget for the forthcoming Year pursuant to section 18.7 of this 

Agreement.  The budget shall include all of the items listed in section 14.  The budget for a Year 

shall determine and set forth a monthly payment amount to be made by City which shall be the 

net amount of budgeted expenses for the Year, less any refunds or credits allowed to District in 

connection with the Project pursuant to the Agreement, divided by 12.  Each Year, the new 

monthly payment calculated as provided in this section 15.3 shall take effect at the beginning of 

the next ensuing Domestic Water Year (i.e., the new monthly payment for a Year shall take 

effect on May 1 of that Year).  Regarding the First Expansion Facilities, (a) the budget and City 

payments shall be increased to include Debt Service for the First Expansion Facilities Financing 

for the Year in which the Debt Service payments for such Financing become due, and (b) the 

budget and City payments shall be increased to include the other expense items for the First 

Expansion Facilities listed in section 14 after the Commercial Operation Date for the First 

Expansion Facilities.   

  At the conclusion of each Year, District shall prepare an accounting of the actual 

expenses for the Year as compared with the Year’s budget and City payments for the Year, and 

determine whether City made overpayments or underpayments for the Year based on the actual 
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City payments compared to actual expenses.  City shall pay the amount of any underpayment for 

a Year in a lump sum payment to District.  District shall pay the amount of any overpayment for 

the Year in a lump sum payment to City.    The amount of any such overpayment or 

underpayment shall be reflected in the first invoice for the Domestic Water Year immediately 

following the completion of the accounting, and shall be due and payable at the time payment of 

such invoice is due and payable.  

 15.4  Late Payments.  Any amounts owed by one Party to the other Party under this 

Agreement that is not paid in full when due shall thereafter bear interest at the rate of 1% per 

month of the unpaid balance, or at the maximum lawful rate, whichever is less. 

16. GENERAL PAYMENT PROVISIONS. 

 16.1. Percentages. [Not Used]. 

 16.2.  Records.  District shall (i) keep and maintain and provide to City detailed cost 

accounting reports documenting the Project costs, (ii) keep and maintain separate accounting and 

bookkeeping records with a separate account and fund for the Project, and (iii) allow City and its 

employees, accountants, attorneys and agents to review, inspect, copy and audit the accounting 

and bookkeeping records of District, including all source documents. District shall have the right 

to review, inspect, copy, and audit all accounting and bookkeeping records of City, including all 

source documents, as may pertain to the receipt, delivery, and sale of water received from the 

Project.  

 16.3.  Security for Payment, Rate Covenant by City.  Prior to obtaining the Financing 

for the First Expansion Facilities as set forth in Section 13.1, District shall be entitled to the 

assurances it may reasonably deem necessary, and be entitled to the financial information as may 

be necessary, to ascertain that City is in the financial condition as will allow it to fulfill its 

financial commitments to the First Expansion Facilities.  

  16.3.1.  [Not Used] 

16.3.2.  Security from City.  City's security obligation pursuant to this Section 

16.3 shall be satisfied by the following rate covenant and pledge of City Gross Water Revenues 

which shall be effective and binding upon City upon the execution of this Agreement by the 

Parties:  

16.3.2.A.  Rates and Charges.  City shall fix, prescribe, and collect water 

rates and charges which shall be at least sufficient to yield City Gross Water Revenues during 
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each fiscal year of City in an amount equal to: (i) the payment obligations of City under this 

Agreement during the fiscal year other than Debt Service; (ii) City maintenance and operations 

costs to the extent not included in clause (i) above; plus (iii) one hundred twenty-five percent 

(125%) of the Debt Service to be paid during the fiscal year.  

16.3.2.B.  Pledge.  All City Gross Water Revenue and all money on 

deposit in the funds established by this Agreement are hereby irrevocably pledged to the 

punctual payment of the interest on and principal of and redemption premiums if anyone the 

obligations evidencing the Financing and all obligations of City under any Parity Debt. This 

pledge shall constitute a lien on and security interest in City Gross Water Revenues and funds 

established by this Agreement and shall attach, be perfected, and be valid and binding from and 

after the consummation of the Financing or the issuance of Parity Debt, without any physical 

delivery thereof or further act. If City gives any additional collateral to secure the payment of the 

Financing, City agrees that such collateral shall also secure all obligations of City under any 

Parity Debt on a pari passu basis.  

16.3.2.C.  Similar Covenant.  City hereby covenants and agrees that it 

shall require a covenant substantially similar to clauses (i), (ii), and (iii) of Section 16.3.2.A with 

respect to all Parity Debt.  

16.3.2.D.  Parity Debt.  In addition to its obligations hereunder, City may 

issue or incur Parity Debt in such principal amount as shall be determined by City in accordance 

with Section 16.3.2.C. 

16.3.2.E.  Subordinated Debt.  In addition to its obligations hereunder, 

City may issue or incur loans, bonds, notes, advances or indebtedness payable from City Gross 

Water Revenues on a junior and subordinated basis with its obligations hereunder in such 

principal amount as shall be determined by City.  

16.3.2.F.  Amendment To Obtain Financing.  This Section 16.3.2 may be 

amended from time to time by the Parties to the extent necessary to obtain the Financing as set 

forth in Section 13.1 and, after the Financing is obtained and so long as it remains unpaid, may 

only be amended in accordance with the terms and conditions of the legal documents for the 

Financing.  

16.3.2.G.  Alternative Security.  City may be relieved from its obligation 

to perform any of the covenants set forth in this Section 16.3.2 by providing to District for 
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deposit with Trustee a policy of municipal bond insurance, irrevocable letter of credit, surety 

bond or similar credit facility assuring payment of Debt Service due and payable by City 

pursuant to this Agreement, and which is acceptable to District and Trustee in accordance with 

the terms and conditions of the Financing.  

17.  DELIVERY OF WATER.  

17.1.  Water Supply to City.  Subject to Sections 4.41 and 17.2, District shall make 

available to City an amount of Treated Water equal to 30 million gallons per day. District shall 

consult with City on a regular basis during the Commercial Operation Phase to determine the 

schedule of deliveries, and, consistent with the terms of this Agreement, District shall use its best 

efforts to meet the requirements of City. Notwithstanding any other provision of this Agreement, 

in a Drought situation the delivery of surface water by District for agricultural uses to its 

agricultural customers and for municipal uses to City shall be reduced in equal proportions in 

accordance with the formula in Section 17.2.   

 Upon completion of the First Expansion Facilities (as evidenced by the 

Commercial Operation Date), the Treated Water quantities as set forth in sections 17.1 to 17.7 

shall be changed from 33,602.1 acre-feet per year and 30 million gallons per day to 67,204.2 

acre-feet per year and 60 million gallons per day. 

 District promises and agrees to treat District’s agricultural customers and City on 

a parity basis. If District is required to reduce deliveries, it will cut back its deliveries to its 

agricultural customers and to City in equal proportions. In keeping with the foregoing, District 

agrees that its commitments to its agricultural customers and to City shall be met before any 

subsequent water transfers for delivery of water outside District’s boundaries. It must be 

understood, however, that “transfers” between District and Turlock Irrigation District made in 

the ordinary course of operations are not included in the foregoing, as District and Turlock 

Irrigation District regularly deliver water to each other in the interest of maximizing beneficial 

use of their water rights and facilities. 

17.2.  Formula for Water Allocation.  During each Domestic Water Year, District shall 

make available to City 33,602.1 acre feet of Treated Water provided that the allocation of City 

shall be reduced in any Domestic Water Year that the following calculation results in a sum less 

than 33,602.1 acre feet:  

(Y/42) x 33,602.1 = X  
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 "Y" shall be the actual number of inches of water allocated by the Board to 

agricultural water users for the subject irrigation season commencing immediately prior to each 

Domestic Water Year. In the event a portion of the water allocation is optional as in 1991 as 

described in Section 14.2.1 and the fixed and optional amounts equal or exceed 42 inches, then 

City shall be assumed to have exercised the available option up to a total of 42 inches for the 

purposes of the above calculation. If no allocation is made for any irrigation season, the 

allocation shall be presumed to be 42 inches. The actual maximum Treated Water allocation of 

City for the subject Domestic Water Year shall be 33,602.1 acre feet of Treated Water or the 

amount calculated as "X" in the above formula, whichever is less. It is anticipated that from time 

to time District may modify its current agricultural water allocation. When District makes 

changes in its agricultural water allocation that result in the above allocation formula no longer 

ensuring that reductions or increases in available water are in equal proportions as between 

District's agricultural customers and City, subject to the limitation of 33,602.1 acre feet of 

Treated Water, the Parties shall meet and confer and agree upon necessary changes in the above 

allocation formula so as to ensure that reductions and increases in available water are in equal 

proportions as between District's agricultural customers and City.  

 Except as provided in Section 17.3, in no event shall District be required to make 

available to City, more than 33,602.1 acre feet of Treated Water for First Expansion Facilities 

during any Domestic Water Year. If the applicable formula during any Domestic Water Year 

provides for an annual allocation of less than 33,602.1 acre feet, there shall be no suspension in 

the payment obligations of City, set forth in Section 14, regardless of the length of the Period 

during which deliveries of Treated Water shall be less than 33,602.1 acre feet for each Domestic 

Water Year. Nothing contained in this Section 17.2 shall be deemed to modify in any way 

District's right to suspend, curtail, or reduce water deliveries as provided in Section 9.9 and in 

this Section 17.2. Nothing in this Agreement shall be construed to require District to curtail 

deliveries of water during any Period.  

17.3. Treated Water Delivery Schedule.  The parties acknowledge that City’s water 

needs vary throughout the Domestic Water Year with high peak day demands in summer and 

lower demands in winter.  City shall have the right to specify, on a daily basis, its water delivery 

requirement for the following day (or longer period of time as agreed between the parties) and 
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District shall be obliged, subject to its engineering, operating, maintenance, regulatory, safety 

and other practical requirements, to make a good faith effort to meet the daily (or longer period) 

demands specified by City. 

17.4.  Adjustment of Curtailment.  In the event that a severe and prolonged drought 

threatens the ability of City to deliver adequate drinking water to its customers despite its efforts 

to impose rationing and to utilize all water resources available to it, the Parties shall meet and 

confer to determine whether, and upon what terms, water allocations other than those provided 

for in this Agreement could be implemented which would alleviate hardships to the customers of 

City without unduly or disproportionately injuring agriculture. In the event that water deliveries 

during a Domestic Water Year must be curtailed pursuant to Section 17.2, for the reasons set 

forth in the preceding sentence or for any other reason, the Parties shall meet and confer for the 

purpose of reaching an agreement as to an alternative curtailment formula or water allocation 

basis which more equitably and more fairly meets the then current needs of the agricultural and 

municipal water users within District's boundaries. The Parties shall also endeavor to reach 

agreement upon other terms and conditions necessary to implement an agreement. The duration 

of an adjustment agreement shall be specified in the agreement. In the event that no agreement 

can be reached, the deliveries shall be curtailed in accordance with the formula set forth in 

Section 17.2 of this Agreement.  

17.5.  Exchange for Groundwater.  During a Domestic Water Year in which City’s 

allocation is reduced below 33,602.1 acre feet of Treated Water, City shall continue to have the 

option to deliver groundwater to the irrigation canal system in exchange for additional surface 

water as provided by Section 9.8.  

17.6.  Water to Remain in District's Irrigation District Boundary.  No Treated Water 

delivered by District to City, not offset by City groundwater and City water supplies other than 

the Treated Water within District’s Irrigation Boundary, shall be allowed to flow outside 

District's Irrigation District Boundary. In order to demonstrate and ensure compliance with this 

Section 17.6, City shall install and maintain meters to monitor flow and usage at appropriate 

locations on its water delivery systems to determine (i) the amount of all Other City Water 

delivered to the Service Area, and (ii) the amount of all water (whether Treated Water or Other 

City Water) transported outside District's Irrigation District Boundary. City shall monitor these 

records to ensure that the amount recorded under (i) is at all times greater than or equal to the 
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amount recorded under (ii). City shall maintain records as to the items set forth above in this 

Section 17.6 which records shall be open to reasonable inspection by District, and its officers, 

directors, officials, employees, agents, and volunteers. A monthly summary of the applicable 

records shall be provided to District by City . 

17.7.  Conjunctive Use.  It is understood by the Parties that from time to time water 

allocations for a Domestic Water Year to City may be reduced below 33,602.1 acre feet by the 

application of the formula set forth in Section 17.2. Accordingly, City shall exert its best efforts 

to maintain, in its judgment, reasonable groundwater pumping capacity to meet the needs of its 

Service Area during times of reduced surface water allocations. City’s obligation to maintain 

reasonable groundwater pumping capacity shall be subject to the constraints of the groundwater 

basin underlying City as described in the Urban Water Management Plan and other City records, 

and City’s obligation shall be subject to what is feasible and cost-effective.   

18.  PROJECT MANAGEMENT.  

18.1.  District's Board of Directors.  

18.1.1.  Final Decisions.  Subject to the Approvals set forth in Section 18.3 and 

Section 18.5 and subject to the review set forth in Section 18.5 and Section 18.6, the Board shall 

be the final decision making authority with regard to the Project. The Board shall consider the 

recommendations of the Project Manager. All Board decisions shall be made at duly noticed 

regular meetings or special meetings.  

18.1.2.  Project Manager.  The Board shall appoint a Project Manager, who shall 

perform those duties set forth in Section 18.2.  

 18.2.   Duties of Project Manager.  

18.2.1.  Implementation of this Agreement.  The responsibility for implementing 

and administering this Agreement and for carrying out the tasks necessary for the successful 

completion of each of the Phases of the First Expansion Facilities shall be vested in the Project 

Manager.  

18.2.2.  Notice to Advisory Committees.  The Project Manager, in the course of 

fulfilling his responsibilities, shall provide the Advisory Committees reasonable advance notice 

of impending major decisions as defined in Section 18.6.1.C.  

18.2.3.  Specific Duties.  The Project Manager shall have the following powers, 

duties, and responsibilities:  
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18.2.3.A.  Work Plans.  Developing a work plan for each Phase of the 

Project.  

18.2.3.B.  Progress Reports.  Submitting periodic progress reports to the 

Parties and to the Board.  

18.2.3.C.  Administering Contracts.  Administering this Agreement and 

any contracts as are entered into pursuant to this Agreement.  

18.2.3.D.  Public Information.  Serving as public information officer for 

the Project.  

18.2.3.E.  Recommending Consultants.  Recommending the hiring or 

utilization of consultants, engineers, contractors, attorneys, underwriters, and other services 

necessary to carry out the Project.  

18.2.3.F.  Financial Report.  Preparing an annual financ ial report within 

three months of the end of each Year of the operation of the Project for review by the Advisory 

Committees. The annual financial report shall include the amount of water delivered by District 

to its agricultural customers and to City during the preceding Year. To the extent permitted by 

data available at the time of preparation of the report, the report shall also include estimates of 

the amount of water which will be available during the current Year for delivery to the 

agricultural water users of District and to City. In the event that during the Year changed water 

conditions modify the projections of the availability of water to District's customers, the Project 

Manager shall promptly notify the Advisory  Committees.  

18.2.3.G.  Emergency Plans.  Developing emergency plans for dealing 

with reasonably anticipated events of force majeure so as to minimize, to the extent practical, the 

interruption or curtailment of the operation of the Project and, to the extent practical, ensure the 

continued delivery of Treated Water to City.  

18.2.3.H.  Other Duties.  Other duties as are necessary and proper to carry 

out the Project.  

18.3.  City Approval of First Expansion Facilities Milestones.  Since City will be paying 

virtually all costs associated with design, construction, operation, maintenance, repair, 

reconstruction, and Modifications of and to the First Expansion Facilities, the Parties agree and 

consent that City shall have the authority to approve or disapprove major First Expansion 

Facilities milestones as follows:  
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18.3.1.  Engineering Services.  Prior to District's approval of any engineering 

services contract concerning the design and engineering of the First Expansion Facilities, City 

shall review the contract or contracts and each shall provide District with written authorization to 

proceed.  

18.3.2.  Review of Preliminary Design.  Prior to proceeding with the final Design 

Phase under an engineering services contract, City shall review the preliminary design plans and 

preliminary cost estimate and each shall provide District with its written authorization to 

proceed.  

18.3.3.  Acceptance of Final Design.  Prior to accepting the final design work, 

including construction ready final plans and specifications and final cost estimate, City shall 

review the final design work and cost estimate and shall provide District with its written 

authorization to proceed.  

18.3.4.  Construction Contracts.  Prior to District's approval of a construction 

contract or contracts for the construction of the First Expansion Facilities, City shall review the 

construction contract documents and shall provide District with its written authorization to 

proceed.  

18.4.  Processing Milestone Approvals.  City shall act promptly in giving or refusing to 

give any of the written authorizations to proceed as set forth above. The written authorizations to 

proceed to be given by City shall not be unreasonably withheld. If City fails to provide its written 

authorization to proceed, or written refusal of authorization, within 45 days from the date of the 

written request for authorization from District, then City shall be deemed to have authorized 

District to proceed with the milestone in question. If City refuses to authorize any of the 

foregoing Project milestones, it shall set forth in writing its reason or reasons for the refusal and 

shall timely provide the writing to the other Party. Thereafter either (i) District shall work to 

address and resolve City’s concerns and then re-request the written authorization to proceed for 

the particular Project milestone, or (ii) either Party may terminate the  First Expansion Facilities 

pursuant to Section 22.2.  

18.5.  Project Financing Approvals.  Prior to issuing bonds or other evidences of 

indebtedness or certificates of participation for the purpose of Financing the First Expansion 

Facilities, District shall give written notice to City that the time to commence Financing has 

arrived. Within 30 days of the notice, the Finance Committee shall meet and confer at least once 
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and within 60 days of the notice City shall advise District in writing as to whether Fixed 

Financing or Variable Financing shall be used. If City advises in writing that Fixed Financing is 

to be used or fail to give their written advice within 60 days of the notice, the Fixed Financing 

shall be used.  

18.5.1. Fixed Financing.  If Fixed Financing is to be used, District shall give 

written notice to City that Fixed Financing is to be used and shall request that City give to 

District a not-to-exceed TIC within 30 days of the notice and request. Within 15 days of the 

notice and request by District, the Finance Committee shall meet at least once. Upon receipt of a 

not-to-exceed TIC from City, District shall thereafter be responsible for marketing the Financing 

subject to the not-to-exceed TIC approved by City. The members of the Finance Committee shall 

be present at the time and place of marketing and they and their financial advisers shall consult 

with the persons responsible for the marketing for District and the terms and conditions of the 

Financing, but all final decisions shall be made by District, provided that the TIC of the issue is 

(i) the lowest then available, and (ii) at or below the not-to-exceed TIC approved by City. In the 

event City fails to approve a not-to-exceed TIC within 30 days of the notice from District that 

Fixed Financing is to be used, then the Parties shall seek to reach agreement as to a not-to-exceed 

TIC or either Party may terminate the  First Expansion Facilities pursuant to Section 22.2. It is 

understood that bond insurance shall be used with Fixed Financing if, when the cost of bond 

insurance premiums is included in Debt Service, the result is the lowest Fixed Financing 

alternative available at the time of Fixed Financing. 

18.5.2. Variable Financing.  Variable Financing shall be used only during the 

Construction Phase, except as otherwise provided herein. If City agrees that Variable Financing 

should be undertaken, District shall issue Variable Financing for the duration of the Construction 

Phase. No later than 60 days after the Commercial Operation Date, the Variable Financing shall 

be replaced entirely by Fixed Financing unless the Parties unanimously agree to the contrary. It 

is understood that Variable Financing may require the use of a letter of credit and, if that is the 

case, the cost of the letter of credit shall be financed out of the Variable Financing.  

18.5.2.A.  Initial Financing.  Variable Financing shall initially be issued in 

the maturities and at the interest rates as, in the judgment of District after consulting with the 

Finance Committee, provides the most cost-effective combination of maturities and interest rates. 
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Thereafter, as the securities mature, District shall be solely responsible for the remarketing of the 

securities until the Issuance of the Fixed Financing.  

18.5.2.B. Conversion During Construction Phase.  If Variable Financing is 

issued for the First Expansion Facilities, City may, during the Construction Phase, request that 

District convert the Variable Financing to Fixed Financing. The request may be conditioned upon 

the ability of District to secure the Fixed Financing at a TIC specified in City’s request.  

18.5.2.C. Conversion Upon Commercial Operation.  If no request to 

convert Variable Financing to Fixed Financing has been made prior to the Commercial Operation 

Date, District shall convert the Variable Financing to Fixed Financing on the Commercial 

Operation Date, or within 60 days thereafter without regard to the provisions of Section 18.5.1, 

provided, however, that District shall consult with the Finance Committee during the time it is 

converting the Variable Financing to Fixed Financing unless the Parties unanimously agree to the 

contrary.  

18.6.  Advisory Committees.  In order to assist District and the Project Manager with the 

implementation of the Project, the following committees are formed and shall have the following 

duties, responsibilities, and authority:  

18.6.1. Policy Committee. A Policy Committee consisting of two City Council 

members and two members of the Board.  The Policy Committee shall meet at least twice each 

Year, and at other times when a meeting is called by the Project Manager. Each member of the 

Policy Committee shall serve at the pleasure of the Party selecting that member. The Policy 

Committee sha ll function during all three Phases, and shall have the following responsibilities 

and authority:  

18.6.1.A. First Expansion Facilities Milestones. To review and make 

recommendations to City concerning the request for authorization to proceed with  First 

Expansion Facilities milestones pursuant to Section 18.3. District and the Project Manager shall 

not request written authorization to proceed with any of the  First Expansion Facilities milestones 

until after the Policy Committee has reviewed the proposal and made a recommendation to City.  

18.6.1.B. Budget Functions. To perform the functions with respect to 

District budget for the Project as set forth in Section 18.7. All expenditures of District 

concerning the Project shall be consistent with the approved budget.  
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18.6.1.C. Major Decisions and Design Changes (In Excess of $100,000). 

To review and advise District and the Project Manager concerning major decisions or changes in 

the Project or design of the First Expansion Facilities. A major decision shall be defined as any 

contract, change order, purchase, change in policy, or any other action with an estimated cost in 

excess of $100,000. A major change in the design of the  First Expansion Facilities shall be 

defined as any change involving an estimated increase or decrease in the cost of the  First 

Expansion Facilities in excess of $100,000.   A major decision shall not include any budgeted 

expenditure in a budget that has been approved pursuant to Section 18.7. 

18.6.2.  Technical Committee.  A Technical Committee, consisting of one staff 

person appointed by each Party, and one alternate member as each Party deems necessary. Each 

member of the Technical Committee shall serve at the pleasure of the Party selecting that 

member. The Technical Committee shall meet at least once each month, and at all other times as 

requested by the Project Manager. During the Construction Phase of the Project, the Technical 

Committee shall meet once a month. If additional meetings are required, any of the parties, with 

five days prior notice, may schedule a Technical Committee meeting. The Technical Committee 

shall function during all three Phases of the Project, and shall have the following responsibilities 

and authority: 

18.6.2.A. Consultation With Project Manager.  To advise and consult with 

the Project Manager and District, to exchange information, and to make any necessary 

recommendations relating to the Project design, construction, operation, and maintenance. The 

Project Manager shall, from time to time, inform the Technical Committee of any material event, 

incident, occurrence, or condition that the Project Manager anticipates may impair District’s 

ability to perform its obligations under this Agreement, including, but not limited to, labor 

disputes and threatened or pending litigation. 

18.6.2.B. Recommendations to Policy Committee.  To review and make 

recommendations to the Policy Committee for all matters within the scope of authority and 

responsibility of the Policy Committee. 

18.6.2.C. Advice Relative to Minor Decisions ($5,000 to $100,000).  To 

review and advise the Project Manager concerning any minor decision affecting the Project. A 

minor decision shall be defined as any contract, change order, purchase, change in policy, or any 

other action with an estimated cost between $5,000 and $100,000, and any action involving 
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changes in Treated Water quality beyond the range of normal plant operation variability.  A 

major decision shall not include any budgeted expenditure in a budget that has been approved 

pursuant to Section 18.7. 

18.7.  Budget.   

18.7.1.  Budget Principles. In preparing and reviewing budgets for the Project, the 

Parties shall be guided by the principle that the Project shall be operated in as economic a 

manner as practical in accordance with generally accepted waterworks practices as evidenced by 

well designed and operated similar sized potable water treatment plants in Northern California.  

18.7.2.  Budget Process.  

 18.7.2.A.  Preparation.  For each Year during the Commercial Operation 

Phase, District shall prepare a budget for the Project prior to December 31 for the next ensuing 

Year. All Project budgets shall include both operating and capital components and shall include a 

monthly payment to be paid during the next ensuing Domestic Water Year in accordance with 

Sections 14 and 15.  Upon completion of the  First Expansion Facilities (as evidenced by the 

Commercial Operation Date), the budget shall be expanded to include the First Expansion 

Facilities costs and the increased Treated Water allocation of 67,204.2 acre-feet per year. 

18.7.2.B. Technical Committee Review and Recommendation. Prior to 

completion of the first administrative draft of each Year's budget by District, the Project 

Manager shall meet with the Technical Committee at least once to discuss and receive input from 

the Committee concerning development of the budget. Prior to submission of the budget to the 

Policy Committee, the Technical Committee may make a recommendation with respect to the 

budget to the Policy Committee. Upon completion of the first administrative draft of a Year's 

budget and not later than September 15 of each Year, the Project Manager shall forthwith furnish 

it to the members of the Technical Committee. Within 15 days of receipt of the draft budget, the 

Technical Committee members may individually or collectively submit to the Project Manager 

their recommendations and/or comments regarding draft budget. The documents shall not be 

mailed to City as provided in Section l8.7.2.C until after the expiration of this 15 day Period.  

18.7.2.C. Information to City.  At least 10 days before the mailing of the 

annual budget to City  as provided in this Section 18.7.2.C, the Project Manager shall mail copies 

of the budget to the Technical Committee and during the 10 day Period the Project Manager shall 

arrange at least one meeting of the Technical Committee for review of the budget. After the 
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expiration of the above 10 day Period and at least 20 days before the submission of each annual 

budget to District Board, the Project Manager shall mail to City copies of the proposed budget 

for the ensuing Year and a detailed calculation of the proposed monthly payment obligations of 

City for the ensuing Domestic Water Year calculated pursuant to Section 15.3 of this Agreement. 

Commencing after the first Year of operation, the Project Manager shall also at the same time 

mail copies of the most recent update of the current Year’s expenditures and revenues, and the 

balance sheet and income statement for the most recent Year, if available. 

18.7.2.D. Policy Committee Review.  Approximately 10 days before the 

submission of the budget to District Board, the Policy Committee shall meet to review and 

discuss the proposed budget for the ensuing Year. District staff at this meeting shall explain and 

justify the need for all of the various budget items and proposed expenditures. At this meeting, 

the Parties shall strive to agree upon a budget for the ensuing Year. 

18.7.2.E. Consideration of Budget by Policy Committee.  The budget shall 

be deemed approved by the Policy Committee unless, at the meeting, the Committee by an 

affirmative vote of at least two members of the Committee objects to one or more of the budget 

items. If the Policy Committee objects to one or more budget items, the Committee members 

objecting shall specify the item or items of the budget which are objectionable, and why the item 

or items are objectionable. 

18.7.2.F. Revision of Budget, Alternate Budget and Report.  If one or 

more budget items are objected to by the Policy Committee, District shall either (i) revise the 

budget at the Policy Committee meeting so that it is acceptable to at least three members of the 

Policy Committee, (ii) continue the Policy Committee meeting and thereafter consider the 

objections raised at the meeting and prepare a revised budget for consideration by the Policy 

Committee at a subsequent meeting, or (iii) District may determine to submit the budget to 

District Board over the objections of the Policy Committee. In the latter event, District shall give 

written notice to the Policy Committee, and the Policy Committee may, within 10 days after 

receipt of this notice, submit an alternative to the objectionable budget item or items to District 

Board to be considered along with the budget submitted by District. The alternative budget item 

or items shall be accompanied report as to the reasons the alternate budget should be adopted in 

place of the budget submitted by District.  
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18.7.3 Public Hearing. The annual budget for the Project shall be adopted by the 

Board only after a pub lic hearing for which ten days' notice has been given by publication in a 

newspaper of general circulation published and circulated within District. The period of notice 

commences on the first day of publication and terminates on the 10th day following, including 

the day of publication.  

18.7.4. Appearance at Hearing. The foregoing provisions on review concerning 

the budget are not intended to, and shall not, preclude City, and its officers, , officials, 

employees, agents, and volunteers, from appearing before District Board regarding the proposed 

budget.  

18.7.5. Increase. If, during the course of any Year, District proposes to make any 

budget increase, then the provisions of Sections 18.7.1 through 18.7.2.F concerning review of 

budgets shall apply to the budget increase. 

19.  LIABILITY AND INSURANCE.  

19.1. Insurance, General. During all Phases of the Project, District shall procure and 

maintain Project Insurance, including coverage for the construction, operation, and maintenance 

of the Project, and all operation and activities concerning all Phases of the Project. Such Project 

insurance coverage shall be primary insurance coverage for all claims related to this Project and 

City shall be named as an additional insured. Any insurance or self insurance maintained by 

City, District or their respective directors, officers, officials, employees, agents or volunteers 

shall be excess of the Project insurance and shall not contribute with it. 

19.1.1.  Project General Liability.  Project General Liability insurance in an 

amount not less than $1,000,000 per occurrence, combined single limit for bodily injury and 

property damage, $3,000,000 aggregate. 

19.1.2.  Commercial Automobile Liability Insurance.  Commercial Automobile 

Liability insurance including, as applicable, owned, non-owned and hired automobiles, in an 

amount not less than $1,000,000 per occurrence combined single limit for bodily injury and 

property damage.   

19.1.3.  Umbrella or Excess Liability Insurance. Umbrella or Excess Liability 

insurance in an amount not less than $10,000,000 over and above the underlying limits with the 

Umbre1la or Excess Liability policy containing insuring agreements, exclusions and conditions 

of coverage substantially similar to the underlying policies.   
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19.1.4.  Workers' Compensation Insurance. Workers' Compensation Insurance as 

required by the State of California, including employer's liability limits of not less than 

$1,000,000 per accident. All rights of subrogation against City, its officers, elected officials, 

officials, employees, and volunteers shall be waived by the insurer for losses arising from work 

performed by District. All costs for the waiver of subrogation shall be borne by the Project.  

19.1.5  Property Insurance.  

 19.1.5.A. Course of Construction Insurance.  District shall maintain this 

coverage in its insurance policy portfolio protecting the First Expansion Facilities.  

19.1.5.B. Buildings and Equipment Insurance.  Special form (all risks 

subject to approved exclusions) insurance for the Project shall be placed on a replacement cost 

basis, including the agreed amount or comparable endorsement, all buildings and structures 

comprising the Project and all fixtures, equipment, and facilities located in, on, or connected with 

the Project, excluding the pipeline and its associated equipment and fixtures. Such insurance 

shall include coverage for loss of use, loss of rents, or loss of financing payment. Loss payee 

under this policy mentioned in this Section 19.1.5.B shall be determined by the Financing 

documents.  

19.1.6. Insurance Provisions.  Each insurance policy required by this Agreement 

shall contain the following clauses:  

19.1.6.A. Cancellation. This insurance shall not be cancelled, limited in 

scope or coverage or non-renewed until 30 days after prior written notice has been given to 

District and City. Upon receipt of a notice of cancellation of non-payment, District shall give 

City immediate notice of non-payment of any insurance policy premium required to maintain the 

insurance coverage required by this Agreement. 

19.1.6.B. City to be Named.  On all policies, City and its officers, elected 

officials, officials, employees, agents, and volunteers are to be covered as additional insureds as 

respects to claims or losses arising out of activities related to the Project. This additional insured 

requirement shall not apply to Workers' Compensation Insurance.  

19.1.6.C. Special Limitations. No policy shall contain any special 

limitation as to the scope of protection afforded City or its officers, elected officials, officials, 

elected officials, employees, agents, and volunteers.  
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19.1.6.D. Approval by City. The policies of insurance required by this 

Agreement shall be issued by an insurer, or insurers, and shall be in a form approved by City, 

which approval shall not be unreasonably withheld. Any deductible, and/or self insured retention 

must be declared to City. District and City shall meet annually to review Project insurance and, if 

changes are necessary, make recommendations to the Technical Committee. 

19.1.7. Insurance Provision in All Contracts. In any and all contracts entered into 

concerning the construction, operation, or maintenance of the Project, District shall include a 

provision requiring that the contractor and all of its subcontractors provide insurance protection 

in an amount agreed by City and District. 

19.2. Indemnification and Hold Harmless.  

19.2.1. Indemnification by District.  Except as provided in Sections 19.3 through 

19.6, District shall indemnify, defend, protect, and hold harmless City, and its officers, elected 

officials, officials, employees, agents, and volunteers from any and all liabilities, claims, 

damages, losses, judgments, penalties, costs, or expenses (including attorneys' fees) arising out 

of or relating to the performance of the Project caused in whole or in part by any negligent act or 

omission of District or contractors, any subcontractors, or anyone directly or indirectly employed 

by any of them or anyone for whose acts any of them may be liable, except where caused by the 

active negligence, sole negligence, or willful misconduct of City, its officers, officials, elected 

officials, employees and volunteers.  

19.2.2.  Cost of Litigation.  Subject to the other provisions of this Agreement, the 

reasonable cost of the prosecution and defense of litigation and the payment of settlements or 

judgments in connection with litigation necessary to perform, or arising from, the construction, 

financing, operation, or maintenance of the Project by District shall be a cost of the Project.  

19.2.3. Notification.  District shall advise City in writing promptly as to any 

litigation the cost of which, including settlements or judgments, District proposes be a  cost of 

the Project.  

19.2.4. Objections.  If City raises any objection in writing within 10 days of 

notification pursuant to Section 19.2.3 as to the cost of litigation being a  cost of the Project, then 

the matter shall be subject to review by the Parties. In the event that City takes the position that 

the cost of particular litigation should not be an expense to be passed on to the Project or that 

only a portion of the cost of particular litigation should be an expense to be passed on to the 
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Project, then City Attorney, and the General Counsel of District shall meet and endeavor to reach 

an agreement relative to the sharing of the costs related to the particular litigation. If the 

attorneys are unable to promptly come to an agreement, the issue shall be submitted to the Chief 

Executive Officers. If the Chief Executive Officers are unable to promptly come to an 

agreement, the Parties shall promptly agree upon an independent attorney or retired judge to 

determine the matter. If the Parties cannot, within thirty (30) days of the dispute first arising, 

agree upon a decision relative to the dispute or an independent attorney or retired judge to 

determine the matter, any Party may request the American Arbitration Association to appoint an 

independent attorney or retired judge. For purposes of calculating the foregoing 30 day period, 

the dispute shall be deemed to have arisen on the day City gave notice to District of an objection 

pursuant to this Section 19.2.4. Upon appointment, the independent attorney or retired judge 

shall promptly decide the dispute based upon whether the litigation involved is necessary to 

perform, or arises from, the construction, financing, operation, or maintenance of the Project by 

District. 

 19.3. Third Party Claims Not Covered by Insurance; Willful.  With respect to claims 

and lawsuits against one or more of the Parties by third parties concerning injury, death, property 

damage, or construction claims resulting from the construction, operation or maintenance of the 

Project, which claims and lawsuits are not covered by insurance, including self insurance, 

maintained by District pursuant to Section 19.1, and which are the result of willful misconduct, 

intentional tort, or gross negligence of one of the Parties, the Party whose willful misconduct, 

intentional tort, or gross negligence resulted in the damage claimed by the third party shall 

indemnify, defend, protect, and hold harmless the other Party, and  its respective officers, elected 

officials, officials, employees, agents, and volunteers from any and all liabilities, claims, 

damages, losses, judgments, penalties, costs, or expenses (including attorneys' fees) resulting 

from a claim or lawsuit by a third party. This Section 19.3 shall not apply if the lack of insurance 

coverage is because of a denial of coverage based on District's failure to comply with any claim 

reporting requirement of any applicable insurance.  

 19.4. Third Party Claims Not Covered by Insurance; Ordinary.  With respect to claims 

and lawsuits against one or more of the Parties by third parties concerning injury, death, or 

property damage resulting from the construction, operation or maintenance of the Project, which 

claims and lawsuits are not covered by insurance, including self insurance, maintained by 
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District pursuant to Section 19.l, and which are not the result of willful misconduct, intentional 

tort, or gross negligence of one of the Parties, District shall defend the claim or lawsuit on behalf 

of either or both of the Parties to this Agreement which are named in the claim or lawsuit, and 

District shall pay any settlement entered into by District or judgment entered against District or  

City. City shall reimburse District for its defense costs (including attorneys' fees and litigation 

expenses), settlement and judgment amounts incurred pursuant to this provision, in accordance 

with their respective percentage obligations to reimburse all Project costs pursuant to this 

Agreement, provided, however, that City shall not be obligated to pay any settlement of any 

Project related claim unless City approves the settlement. This Section 19.4 shall not apply if the 

lack of insurance coverage is because of a denial of coverage based upon District's failure to 

comply with any claim reporting requirement of any applicable insurance.  

 19.5. Claims Between Parties.  With respect to claims and lawsuits by one of the Parties 

against the other,   the claims and lawsuits shall be processed and resolved in accordance with (i) 

the Tort Claims Act and/or (ii) breach of contract remedies provided by this Agreement, or 

applicable law. Nothing in this Agreement shall relieve  either Party of any contractual liability 

or duty imposed by this Agreement.  

 19.6. Workers' Compensation Claims.  Each Party shall bear the costs of discharging all 

liability imposed, including costs and expenses for attorneys' fees and other costs of defending, 

settling, or otherwise administering claims arising out of workers' compensation or employers 

liability claims brought by its employees. 

 19.7.  Replacement of Pro Rata Right of Contribution.  The insurance, indemnification, 

hold harmless, and reimbursement provisions set forth above in Sections 19.1 through 19.4 are 

intended to and shall replace, and be applicable instead of, the pro rata right of contribution 

provisions of Government Code Section 895.6, to the extent that Section is applicable.  

 19.8.  Defense by Modesto City Attorney.  For any claim or lawsuit against City 

(whether or not also against District) which falls under Section 19.4, City may defend its own 

interests through its City Attorney's office; provided, however, that if District is also named in 

the claim or lawsuit, defense of District by the Modesto City Attorney shall only be with the 

consent of District, which consent shall not be unreasonably withheld. City shall bear all costs 

and expenses in representing its own interests pursuant to this Section 19.8.  If the Modesto City 

Attorney represents both parties, then its costs and expenses shall be divided equally among the 
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Parties to the claim or lawsuit. If City decides not to represent its own interests pursuant to this 

Section 19.8 , then District shall defend the claim or lawsuit on behalf of City pursuant to 

Section 19.4.  

20.  RELATIONSHIP OF PARTIES. 

 Except as provided in Section 19, the covenants, obligations, and liabilities of the Parties 

are intended to be several and not joint or collective, and nothing herein contained shall ever be 

construed to create an association, joint venture, trust, or partnership, or to impose a trust or 

partnership covenant, obligation, or liability on or with regard to  one or both of the Parties. Each 

Party shall be individually responsible for its own covenants, obligations, and liabilities pursuant 

to this Agreement. No Party shall be under the control of or shall be deemed to control any other 

Party or the Parties as a group. No Party shall be the agent of or have a right or power to bind 

any other Party without its express prior written consent, except as expressly provided in this 

Agreement. 

21.  GENERAL PROVISIONS GOVERNING AGREEMENT.  

 21.1.  Severance.  In the event that any of the terms, covenants or conditions of this 

Agreement or the application of any term, covenant or condition shall be held invalid as to any 

Party or circumstance by any court having jurisdiction over the Parties or subject matter of this 

Agreement, all other terms, covenants or conditions of this Agreement and their application shall 

not be affected thereby, but shall remain in force and effect unless a court holds that the 

provisions are not separable from all other provisions of this Agreement.  

 21.2  Waiver.  The waiver at any time by any Party of its rights with respect to a default 

or other matter arising in connection with this Agreement shall not be deemed a waiver with 

respect to any subsequent default or matter.  

 21.3.  Counterparts.  This Agreement may be executed in counterparts.  

 21.4.  Supporting Resolutions.  Each Party represents that it has legal authority to enter 

into this Agreement and to perform its obligations hereunder, and shall attach to this Agreement 

a duly authorized resolution evidencing the authority and authorizing the person executing this 

Agreement to do so.  

 21.5.  No Rights in Other Parties.  This Agreement is for the sole benefit of the Parties 

and shall not be construed as granting rights to any person other than the Parties or, except as 
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specifically set forth in this Agreement, imputing to any person the obligations imposed on a 

Party.  

 21.6.  Amendment.  This Agreement may be amended only by a written instrument duly 

executed by both of the Parties hereto. 

 21.7.  Obligations Prior to Termination.  The obligations of the Parties incurred pursuant 

to this Agreement prior to Termination of this Agreement shall survive the Termination.  

 21.8.  Captions.  The captions and the headings in this Agreement are inserted merely to 

facilitate reference and shall have no bearing upon the interpretation of any of the terms and 

provisions hereof.  

 21.9.  Additional Documents.  Each Party agrees to make, execute, and deliver any and 

all documents reasonably required to implement this Agreement. 

 21.10.  Governing Law.  This Agreement shall be interpreted, governed by, and construed 

under the laws of the State of California.  

 21.11.  Shall and May.  “Shall” is mandatory and “may” is permissive.  

 21.12.  Non-Discrimination.  In performing the obligations of this Agreement, there shall 

be no discrimination against any employee or applicant for employment because of race, color, 

religion, sex, or national origin.  

22. TERM AND TERMINATION.  

 22.1. Execution by Both  Parties.  This Agreement shall not become effective until it 

has been executed by both Parties. Following execution by both Parties, this Agreement shall 

continue in effect until the earlier of the following:   

  22.1.1. Superseded by Other Agreement.  This Agreement is superseded by 

another, or an amended, agreement which, by its terms, supersedes this Agreement.  

  22.1.2. Termination by Mutual Agreement. Termination by mutual agreement of 

the Parties.  

 22.2.  Termination of Participation in First Expansion Facilities Prior to Financing. 

Notwithstanding any other provision in this Agreement to the contrary, either Party, prior to the 

time District issues either Variable Financing or Fixed Financing, whichever occurs first, for the 

purpose of Financing the First Expansion Facilities, upon not less than 30 days' written notice to 

the other Party, shall be entitled to terminate its participation in the  First Expansion Facilities at 

any time (i) the Party determines that the  First Expansion Facilities is not feasible because of 
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technical, engineering, or economic reasons, or if adequate insurance is not, or probably will not, 

be available at a commercially reasonable price, or for other reasons as would cause a reasonably 

prudent utility in the same or similar circumstances to terminate its participation in a First 

Expansion Facilities as is contemplated by this Agreement (failure of District to permanently 

secure a permit to divert sufficient water for urban purposes to meet its obligations under this 

agreement shall be such cause for termination), or (ii) City determines that District has failed to 

meet its Design Phase or, if Financing has not yet been obtained, its Construction Phase 

obligations, and has failed to pursue those obligations with due diligence.  If the First Expansion 

Facilities is terminated pursuant to the provision, then this Agreement shall remain in effect as to 

the Initial Facilities.   

23.  UNDERTAKINGS.  [Not Used] 

24.  WATER RIGHTS AND OWNERSHIP.  

City shall not own or acquire any of District's water rights, but shall have an absolute 

right to the delivery of Treated Water in accordance with the terms of this Agreement. City shall 

not have any ownership rights in any of the facilities of the Project except as specified in this 

agreement. District shall use its best efforts to exercise and utilize all of its available water rights 

and supplies to ensure that it delivers the full allocation of Treated Water to City to the extent 

feasible.  District, though, retains the discretion and flexibility to exercise its water rights in such 

a manner as to reasonably and prudently manage and plan for single and multiple-year Droughts.  

District also agrees to vigorously defend its water rights and oppose any litigation or regulatory 

proceeding that could adversely impact District’s ability to provide the full allocation of Treated 

Water to City. 

24.1. The parties contemplate that City may increase its reclamation of waste water 

from its primary or secondary wastewater treatment plants by additional advanced treatment/ 

technologies and/or methods for groundwater recharge, resale, or any other use whatsoever, 

inside or outside District’s irrigation district boundary. District agrees that City has the right to 

utilize its reclaimed water in this manner, and shall not object to any such reclaimed water usage, 

transportation or sale to any, court, administrative agency or other body or tribunal with 

jurisdiction over any such use, or in the press. 
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24.2. Nothing in the agreement shall restrict, prohibit, or inhibit in any way, City’s right 

to acquire from third parties and/or exercise water rights additional to or apart from those 

enumerated in this agreement. 
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25.  NOTICES.  

Any notice, demand, or request provided for in this Agreement shall be in writing, and 

shall be deemed properly served, given, or made if delivered in person or if sent by registered or 

certified mail, postage prepaid, to the persons specified below:  

District:  General Manager  

Modesto Irrigation District  

Post Office Box 4060  

Modesto, CA 95352 

 

City:  City Manager  

City of Modesto  

Post Office Box 642  

Modesto, CA 95353 

 

 

MODESTO IRRIGATION DISTRICT  CITY OF MODESTO 
 
 
By:       By:       

President      Mayor 
 
 
             
Vice President      City Manager 
 

Approved as to form:     Approved as to form: 
 
 
              
 General Counsel     City Attorney 
 
Attest:       Attest: 
 
 
              
 Secretary      City Clerk 
 



EXHIBIT A – MID SUNK COSTS 
(Through October 1, 2005) 

 
Consultants = $982,773.00 
 
Kind Labor = $501,580.46 
 
Materials & Supplies =  $18,558.08 
 
Advertising = $9,271.65 
 
Meals & Lodging = $2,701.07 
 
Transportation = $2,666.26 
 
Miscellaneous = $940.73 
 
Meetings = $ 875 
 
TOTAL = $1,519,366.25* 
 
*Detailed accounts, reported by date and expenditure type, are included on the attached 
spreadsheets.  
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